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REPLY TO
ATTN QF: HW-—1L06

Narda Pierce
Assistant Director

for Wasta Manadgement
State of Washinghon
Department of Ecology
PV-11
Clympia, Washington 98504

Ra: EPA/Ecology ID No. WA7 39000 8967

Dear Ms. Pierce:

With this letrer the U.S. Environmentzal Protection Agancy
(EPA} 4is conveying tha concarns and comments which have resulted
from oux raview and further consideration of the draft Reasouxce
Consarvarion and RecoveXY Act [HCRA) permit for Hanford. Thea

© anclosura aceonpanving this letter details EPA'S comments., In

addition, we have scheduled a meeting ror our respactive staff
members To review the enclosed commants on Tuesday, March 17.
EPA's commants are being provided in accordance with

40 C.F.R. § 271.13, which sets a formal machanlism o EFA comment
on gtata permits Lssuad pursuant to the authcrlzed RCRA progran.

" Although the state's phased perxititing approacn did neot
require ¢he completion ¢f a Paxt B application for the Hazardous
Wasts Vitrification Plant (EWVP) prior to permit issuance, EPA
initially agreed to support the state's novel approach for phased
permitting. Subsecuent legal considerations caused EPA to
recansidar £his approach. A% the time of draft permit public
notice, EPA chose not 4o igsue the 40 C.F.R. Part 264 Subpart X
permit for which EPA currently rstains regulatory authority. As
a result, the draft permit for HWVE is a "state—only" permit and
was not issued pursuant ta RCRA.




The regulatory statua of HWVF las been a mutual concern of
our agaencies. Allewing HWVP constructian to legally start in
April 1952 has long been a recognized milestona on the critical
path To the Decenper 1559 operatiocnal start data established by
the Hanford Faderal Facility Agreament and Complianca Oxrder
(FFACO). EPA beliavas that HWVP can qualify as a new unit under
interim status, in accordanca with state authority undear WAC 173-
303=805(7) (a) (iii) and (M (V). Ecclogy is authorized to grant
interim status in these circumstances. Thus, Ecalogy has the
discration to allow facilities to add procaess unita undar interim
status if such change is necessary o comply with a fadaral
carrective action order or octhar state or federal authority (such
as the terms of the FFACO). Such changes are not restrictad to
regulatory "recenstruastion® limit found at WAC 173-303-805(7) (b),
when limited to units necassary to address onsite raleasas.

Under interim status, DOE could begin site preparation
activitias during April 193Z. EPA and Z¢ology could then focus
on the technical review of DOE's HWVP Part B application. It is
unlikely that DOE's near 22IWm . construction activitiaes, which
involve site preparation and constsuction @f housing for the
units, will prograss deyond tha abllity t¢ retrofiit. should
unanticipated changes ba idantified in subsaquent.designs.

The existing regulations should provida EPA and Ecolagy
adadquate control evar HWVE develcpment and pernitting. As a
further oversight taocl,  Ecology may censider the option of &
conplianca ordexr with DOE to c¢learly derfine the schedules and

expectations for progress on the HWVFP Paxt B application.

on a final note, I believe the agencies sheould raconsider
the permit schedule which currently allows only two wagks for
consideration of comments, preparation’ of writtan rasponsas, and
resultant modification t©to the permit prior to issuanca. With tha
foregsing changes to the requlatary status of EWVR, the agenciles
could allow additional mima for consideration of commants and to
- make any nacessary permit ravigions. n

We ara locking forward to working closaly with you and your
staff to finalize the Hanford Fagility Dangsrous Waste Permiti.
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If Ecalogy staff or attorneys would lika clarificatien or furthar
discussion of the enclosed comments, pleasa direct tham 4o Caxyie
Sikoraki, of the RCRA Fermit Section at (206) 553=-2851, or Dean

Ingemansen of EPA's Qffice of Reglenal Coaunsel at (206) 553-1744.

Sincerely,
/ %ﬂ

Ran 1 F Smith,” Diraecter
Hazardoua Wasta Dmvisicn
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i ec: R. Izaat, DOE=RL

ks C. Clark, DOE-RL

€T3 5, Wisness, DOE-RL

Jpen 8. Price, Wastinghouse Corpcratien

= ¥. Tilden, Battella Pacific Northwest Laboratories

D. Jansan, Ecaology
J. Manning, Washington Stata Attorney Genaral's Qffice
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Comments Regarding
Japuary 15, 1992, Draft Rermit
far
The Hanford Facility

The draft permit currently includaes beth Westinghousa
Corperation (WHC) and Pacifie Northwest Laboratories (PNL) as
co~parmittees. The fact sheet states that WHC and ¥NL axe to
ke responsible only for the arsas that they cperats on a day-
to~day basis., The Hanford Federal Facility Agraament and
Consent Order (FFACO) does not provida feor inclusion of
contractors as permittees (see Articla II), and therafere
contractors would not Ra subject to its provisions for
docunent review, dispute rasolution, ete., while Depariment of
Energy (DOE) would ba. The differaent treatmant of DOE and the
contractor/operatars needs to bhe reconciled. Tha fact sheet
daes not provide the legal rationale for including multipla
operators as co=permiittees. .

The Permit Candition Authority takle found on pags 6 of the
draft permit is not currently complete or eantiraly accurate.
In additien, several citations regarding Agency enfarcsment of
the permit found in the introductory language of the permit
meed €0 be revised. EPA will praparxe thesa revisions priocr to
issvance of the final permit.

I - Standard Ccenditions

Although the Fact Sheet indicates that all units net included
at this time in this permit will continue to operate undar
intarim status, pewxmit condition L.A.l.2 specifiaes that any
treatment, storage, or disposal of dangarous waste hy the
Permittees .that is not authorized lhy WAC 173-303 or this
pernit is pronibited.

Either mermit condition IZ.A.l.2 or the intreducticon needs te¢
clarify that the reguiremants o¢f this permit are net
applicable to units and operations that are subjact te intawim
status reguirements under WAC 173~303, and that the issuancas
of this permit doss not affect the atatus af these units. For
inspection and enforcament puraeses, a list of units operating
wndar interin status should be prapared and maintained up-to-
date in both Ecology, EPA and DOE recards. -

Permit condition I.C.3.a ragquires that all Class T parmit
modlifications which do npgot ragquire priocr approval shall he
performed as Class 3 permit modificationsa. This parmis
condition should be revised to raquire compliancea wilith the
parmit modification procedures found at WAC 173-303-830(4)
and/or 40 C.F.R. § 270.42.
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The last Rals of permit canditien I.D.2, bkeginning ®... unless
the Diractor and the Administrator determine ...", should be
delated. 40 C.F.R. § 124.16 requlres that all non-saverabla
conditicns also be stayed in the event of an appeal of certain
permit conditiens. "Technologically incompatible” conditiens

would fall within the realm of non-sevarable conditions.

Permit condition T.E.3 should ba revised %o raeguira that the
permittee submit a new permit application at Jlezsat 180
calendar days prier to the expiration date af this permit.

Permit condition I.Z.8 reguires that tha permittass furnish
information “"withinm a reasonabla time". This apwears to be in
eonflict with the definition ef "“rsascnablae tima® feound on
page 1i of the draft permit, which is intendad to defina this
term as it applies to site access for inspaction purpeses.

II = Generzl Pasllity Conditions

The majority of the permit conditions contained in Saecticn IT
of the permit are designated as State-only cenditions of tha
draft permit. Thesa conditions raguire submittal of and
compllance with certain site-wide plans. It is undarstead by
EDA that thesa conditionsg are basad on stata authorities which

axist independently from +he delagated RCORA permiteing
program. EPA belisves such conditions ars bzoader in scopa

than the delegatad RCRA program, as they have bBaan applied to
activities of the facility which do not have interim status
and are net subjact to final permivting standaxds.

Seme conditions alse require submittal of informatien which is
typiecally provided in permit applications. RCRA provides
authority for inclusicn of complianca schadulaes for physical
madification of tha facility o meet more stringant permifting
standards, and for Qorrective actien. This anthority deces not
normally extend to submittal of information required in the
permit zpplication.

EPA has also noted that the federal portien of the permit
(i.a., Part IV) is currently lacking the standard conditions
which are required in all permits pursuant s 40 C.FP.R. §
270,30. This cceurrad as a result of Ecolegy's adaptation of
the standard conditions 0 site-~wide conditions and the status
of thasa condigions as "gtate=cnly’. Te add standard
conditions that support the federal corractiva actisn permit
conditions the permit would either have to &dd a full set of
standard condisions that are independent from tha site-wide
conditions or issue a separate permit far Federal permit
conditions.
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The permit must be revised te clarify that the site~wide
permit ¢onditions shall not apply to units and eparations that
ara subject to permitting or interim status reguirements.
excapt for thae 616 Non-Radicactive Dangerous Waste Storage
Facility (616} and the 183-H Solar Evaporation Basins (183-H).
Final administrative dispasition of permit applications fer
u:;its other than 616 and 183~H is not baeing taken at this
time. b

Procedures foxr determinatien of "best afforts™ under permit
gondition IX.T should be clarified. As this pezzmit condition
incorperates Paragraph 106 of the FFACQO, it is uncalsar whather
the proceduxaes of that paragraph or +tha procedures of
Dafinition "e® (p. 9 of the permit) ars to ba uaaed to ebtain
off-gite access agrasments. Nota that permit cendition IV.B.2
alse spaecifies that Paragraph 106 of the FFACO shall be used
to abtain off~site accass agreements. )

III -~ Unit Specific Conditiona

EPA has determined that, at a minimum, all parmit conditions
included in Chaptaers 1 and 2 of 2art III of tha draft parmit,
1516 Nop=Radioactive Dangerocus Wasta Storage Facllity" and
183~ Solar Evaporation Basin', ara necessary to ilmplement
approved Stata program requiremants. As provided in 40 C.F.R.
§ 271.19, EPA may take actien under Sectisn 3gos8(a) {(3) oFf RCRA
against the Fermittses, as provided in the FFACO, in the case
of a violation of a State progran regquiramant or the

‘conditions of this permit.

IV-= Corrsctive Achion for Pzst Prastices

Article IV of the FFACO, paragraphs 15-20, sets ocut tha
authorities tc he used to conduct corractive actions at the

' Hanford facility. Waste management units at Hanferd have been

clasgified as aither TSD units subject to Chapter 70,105 RCW
or past practica units subject Te either CERCLA oxr the

corrective action provisiens of RCRA.

In addition, the Action Plan portien of thae FFACO states that
until Ecelogy is authorized to administer the RCRA corrective
action procgream, corrective action will be adninisterad and
imposed by TBAL The lmposition of separate "stata—-enly®
caorractive acticnh reguiraments is incensistent with the FFACO.
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In reconsidering the draft permit conditions during thae public
comment paricod, EPA has datezrmined that the neasd for revision
of the corrective actiaon porticn may ke extansive. Given the
significance of tha anticipated changes; tha correctiva action
section of +the permit may have to bka reproposed and
resubjected to a 45-day comment periced.
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